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Passed.by Shri. Mihir Rayka, Ad_ditionél Commissioner (Appeals)

Arising out-of Order-in-Original No. _WSOSIRFDIO112022_—23 DT.20.04.2022 issued by The
Assistant Commissioner, CGST, Division-lil, Ahmedabad South

ardveTeal. @1 A T4 Name & Address of the Appellant/ Respondent

Gaurav Chandubhai Pokar of M/s. Bhagwati Enterprise,
Survey No. 49/1, At-Dhamtvan, Ta-Daskroi, Ahmedabad-382435
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the

_ following way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the
cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,

12017.

: (if).

| State Bench or Area Bench of Appeliate. Tribunal framed under GST Act/CGST Act o’_cher'than as

mentioned ih para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

{iii)

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017

and shall be accompanied with a fee of Rs. One Thousand for every Rs. One Lakh of Tax or Input

Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, Tee

_?_Il:] penal'éy determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
ousand. ) 4

| (8)

Appeal under Section 112(1) of CGST Act, 2017 t0 Appellate Tribunal shall be filed along with
relevant documents either clectronically or.as may be notified by the Registrar, Appellate Tribunal
in FORM GST APL-05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order appealed against within seven days of filing FORM GST

APL-05 online.

{"Appeal to be filed before‘ Appellate Trfbunél Gnder Section 112(8) of the CGST Act, 2017 after

paying - . .
() Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, and '
(i) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which the appeal has been filed. :

_ ii}

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the date of
communication of Order or date on which the President or the State President, as the case may be,
of the Appellate Tribunal enters office, whichever is later. '

(c)

o i MR @ i afe e ¥ ey o, e SR A
mzr‘m?fr & T, 3rdoneft e AaTSTWWW.chic.gov.in BT 3@ Tha Bl

For elaborate, detailed and latest provisions relating to filing of appeal to the appellate authority,

"] the appellant may refer to the website wwvg.cbic.gov.in.
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F.No. : GAPPL/ADC/GSTP/2386/2022

ORDER-IN-APPEAL

Brief Facts of the Case : _

M/s. Bhagwéti Enterprise (Legal Name - Gaurav
Chandubhai Pokar), Survey No. 49/1, At - Dhamatvan, Ta. Daskroi,
Ahmedabad - 382 435 (hereinafter referred as ‘Appellant’) has filed the
appeal on 20.07.2022 against the Order No. WS03/RFD/01/2022-23 dated
20.04.2022 (hereinafter referred as ‘impugned order’) passed by the
Assistant Commissioner, CGST, Division - III (Vatva-II), Ahmedabad South
(hereinafter referred as ‘Adjudicdting Authority’).

2('i). The Brief facts of the case is that the ‘Appellant’ holding
GST Registration - GSTIN No0.24BIBPP2139M1Z6 had filed refund
application on account of ITC accumulated due to inverted tax structure for
Rs.358460/- for the month of January’18 to March'i8. Accordingly, refund
of Rs.3,58,460/- was sanctioned vide Order No. ZN2404200248037 datéd

13.04.2020. The said Order dated 13.04.20 was challenged by the Revenue .

Department by filing appeal under Section 107 of the CGST Act, 2017
before the Appellate Authority, CGST Appeals, Ahmedabad. It was
contended by Revenue Department in the said appeal that the claimant had
filed the refund after expiry of due date in view of Section 54 (1) of the
CGST Act, 2017 read with Notification No. 2/2019-Central Tax dated
29.01.19 read with CGST Amendment Act, 2018.

In the said appeal proceedings, the Order vide which
refund of Rs.3,58,460/- sanctioned was set aside and departmental appeal
was allowed. The Appellate Authority has accordingly passed OIA No. AHM-
CGST-001-APP-1C-081/21-22 dated 08.12.2021 and order for recovery of
refund erroneously sanctioned with interest under the provisions of CGST
Act, 2017 and Rules made there under and corresponding SGST Act, 2017.
Accordingly, in view of said OIA the Revenue Department has initiatéd
action for recovery of inadmissible refund of Rs.3,58',460/- as sanctioned

erroneously.

2(ii). Since, the Appellate Authority has passed OIA dated

08.12.2021 in favour of the Revenue; the Assistant Commissioner, CGST,

Division III, Ahmedabad South has invoked protective demand Show Cause

Notice dated 28.06.2021 and passed impugned order dated 20‘2%2??222 The

adjudicating authority vide zmpugned order has conﬂrmed ,the\ refund

erroneously- sanctioned beyond time limit prescribed under/ Sec@ \\54 of
L ‘.‘ & o // r’

-
\
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the CGST Act, 2017 vidé RFD-06 Order dated 13.04.20 and ordered for
recovery of refund amount erroneously sanctioned to the claimant under
provisions of CGST Act, 2017 and corresponding SGST Act, 2017.

2(iii). - Being aggrieved with the “impugned qrder” the ‘Appellant’
| has filed the present appeal on 20.07.2022 on the following grounds -

- ‘The Ld. Assessing authority has erred in passing assessment order

' raising demand against appellant without properly appreciating the facts
and. circumstances of the case.

- The Ld. Aséessing authority has passed the derﬁand order dated
20. 04.22 without providing effective opportuhi'ty ‘of being heard.
Therefore, order dated 20.04.22 is passed by violating principal of
natural justice and therefore required to be set aside in the present
appeal. | '

- The Zeamed Appellate Authority has wrongly passed an order on
09.12.21. The appellant is not agreeing with the order and wants to
further challenged the said order before Hon’ble Tribunal. Appellant will

: ﬁle_seéqnd appeal as and when bench is framed in future under the GST
Act. Thé Démand order dated 20.04.22 is bad in law as the appeal order
passed by_the appellate authority is sub-judice order.

- The .Nle_amed “"c.lssessing authority has wfbngly filed an appeal after
granting refund to the appellant. The Hon’ble Supreme Court has
enhanced the period of limit;ition and therefore appeal order is wrongly
passed without considering the order of the Hon’ble Supreme Court and
demand order dated 20.04.22 is also wrongly passed. Moreover, as per
NN 13/2022 dated 05.07.22 time limit from 01.03.20 to 28.02.22 is
requifed to be excluded from the calculation of time limit of two years
prescribed in Section 54. Therefore, the application made by the appellant -
in RFD-01 is also within time and demand order dated 20.04.22 and
'Appéal Order dated 09.12.21 is bad in law and required to be set aside
inrthe present appeal. '

- ~Altematwely, appellant s two months application i.e. February 2018 and
March 2018 in form RFD-01 is requzred to be considered within time and
propoﬁzonately refund is required to be granted to the appellant.

- Section 501(1)"'& (3) is not applicable to their case.as they always having
excess credit of ITC qua refund claimed by them vide RED-01.

- Interest is always automatic and therefore interest is required to be

pwved along with demand of tax in the present appeal.

ew of%bove the appellant has made prayer as under :
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- Appeal may please be admitted.

- Order dated 20.04.22 may please be set aside.

- Interest is wrongly charged u/s. 50 of the GST Act required to be removed
or reduced in consonance with the tax demand. .

- Kindly grant interest on refund if appeal is fully or partly allowed in
favour of appellant.

- Any other just and proper order may be passed as may be deemed fit in

the facts and circumstances of the case.

3. Personal Hearing in the matter was held on 25.11.2022 wherein
Mr. Samir Siddhapuria, Advocate was appeared on behalf of the ‘Appellant’
as authorized represéntative. During P.H. he has submitted that they have
nothing more to add to their earlier submissions till date.

Discussion and Findings : :
4(i). I have carefully gone through the facts of the case
available on records and submissions made by the ‘“Appellant’ in the
‘Appeals Memorandum. I find that the Appellant had claimed refund of
“‘accumulated ITC due to inverted tax structure” and accordingly claim of
Rs.3,58,460/- was sanctioned to the Appellant vide order dated
13.04.2020. However, during post audit of said claim it was observed that
refund claim is for the period from January’18 to March’18 and filed after
the expiry of due date in view of sub section (1) of Section 54 of the CGST
Act, 2017. Accordingly, an appeal was filed by the Revenue Department
against said order dated 13.04.2020 on the grounds that -

- As per Section 54 of the CGST Act, 2017, the due date of filing of refund
claim will be two years from due date of furnishing of return i.e. on or
before twentieth day of succeeding month.

- refund claim was filed on 02.04.2020 for the period January 2018 to
March 2018, while refund claim for January 2018 can be filed on or
before 19.02.20 and for the month of February 2018 on or before
-19.03.20 i.e. within two years from the due date for fumzshmg of return
under Section 39(1) of CGST Act, 2017.

- In view of above the adjudicating authority has erred in sanctioning

refund claim to the claimant without considering time limit of filing of

refund claim.
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refund erroneously sanctioned to the claimant-along with interest under the
provisidnsf of .CGST Act, 2017 and Rule made there under and
corresponding SGST Act, 2017.

4(ii). B Since, the Appellate Authority vide aforesaid OIA dated
08.12‘..2021 had allowed the appeal of the Department and set aside the
order dated 13.04.20 and ordered for recovery of erroneous refund with.
interest ;'t‘hve Revenue Vdepartment has initiated the action for recovery of
‘said time barred refund claim as erroneously sanctioned. Accordingly, I find
that the impugned order Is passed by the adjudicating duthority for recovery
of _said iin'a_dmisel'ble refund with interest under CGST Act and SGST Act
which was errone{ou_sly sanctioned 'beyond .tirne limit prescribed under
Section 54.0f the CGST Act, 2017, o

4(iii). - Further, I find that the appellant in the present appeal
. has malnly contended that they do not agreeing with the OIA dated
'~08 12. 2021 and they wants to challenge the said OIA before Hon’ble GST
- Tribunal; 'accordmgly, they will file appeal once the bench is framed in
~future. I.find that in the present appeal the appellant has referred the
Notification No. 13/2022-Central Tax dated 05.07.2022 issued by CBIC.
The relevant para of said notification is reproduced as under :
(iii) . excludes the period from the 1st day of March, 2020 to the 28h -
day of February, 2022 for computation of period of limitation for filing
refund application under section 54 or section 55 of the said Act.
2. . This notification shall be deemed to have come into force with effect
from the Ist day ef Mareh, 2020. _
In view o_f above, I find that in respect of refund claims for
- -which due date f-er filing refund claim falls during period from 01.03.2020
to 28.02.,‘-2022_,.tv\__/e years. time limit under Section 54 of the CGST Act,
2017 vlsfto be recko_ned, excluding the said perled. I find that in the present
matter the'-' relevant date for filing the refund application for the month of
~ February’18 & March’i8 is f’alli'ng within the period of 01.03.2020 to
28.02.202_2.”Accordingly, I am of the view that the refund claim filed on
02.04.2020 for the month of February’18 & March’1l8 is well within the time
limit prescribed under Section 54 of the CGST Act, 2017.

a(iv). ~ Since, the said OIA dated 08.12.2021 was passed before

'|ssuance of aforesaid Notification No 13/2022-Centrfa.‘|‘

~
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March’18 filed on 02.04.2020 as time barred and ordered for recovery with
interest. However, after issuance of aforesaid notification the matter is very
much clear and by following the said notification in true spirit, the Revenue
Department should have wait for recovery of entire refund. claim till the
appellant challenged the OIA dated 08.12.21 before the Hon’ble GST
Tribunal once it is constituted.

5. In view of the above discussions, I hereby set aside the
impugned order to the extent of recovery of refund claim which falls within
the time [imit under Section 54 of the CGST Act, 2017 in terms of
Notification No. 13/2022-Central Tax dated 05.07.22. Accordingly, allowed
the appéal to that extent only.

3ricTepel GRI 46l B TS S BT FuerT SuRiad il & fpar s &1

The appeal filed by the appellant stands disposed @f in abgve terms.

%ﬂfﬁ Rayka)
Additiondl Commissioner (Appeals)
Date24-.03.2023

~ Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.

To,

M/s. Bhagwati Enterprise

(Legal Name ~ Gaurav Chandubhai Pokar),
Survey No. 49/1, At - Dhamatvan, Ta. Daskroi,
Ahmedabad - 382 435

Copy to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

1.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South. ‘
4. The Dy/Asst. Commissioner, CGST, Division-III, Ahmedabad South.
+ 5. AThe Superintendent (System), CGST Appeals, Ahmedabad.
<~ Guard File. ‘
7. P.A. File
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